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1 This paper seeks Cabinet approval for the Ministry of Social Deyé}opm t\ﬁhe Mir ssényﬁ\t
bring forward a total of $26 million into the years 2014/15, 28’?5146 an 016/17 fro
years 2020/21 to 2026/27. This will be used to meet the costs involved in se‘tthng thé/backth
of historic claims of abuse that has built up over several e«anstand to enatﬂ he o going
resolution of claims with the goal of completing all hist zcc%ﬁm? by 3 Dec&mper 2020,

z\(\/’/\’ 5 \
- Executive summary \ /\ \ -

o
2 Some chiidren and young people who were bia\ﬁbf{he care of @@State suffered abuse and
neglect at the hands of staff members ané e rs, orw \@erwzse harmed as a result
of failures by State agencies. Some of %bés&peopée have. e and are making claims
against the Attorney-General on behaﬂ’\of zmmsm"es Kf\griacanon Health and Social
Deveiopment. If the person’ makmg ihe\cTa w;mn\c, {a béfore 1993 it i is referred to as an
historic claim. / /\ \ )
\/
3 The Crown faces considers £e légéj and f({émé;ks/tnrough these historic claims of abuse.
As an alternative to the c ‘ffy re/ Slutio ims through the High Court, Cabinet agreed
s’ i \g@tron Stfz egy m-2508 Within that strategy the Ministry has
i Le@i pute reso b%ém approach that has been very successful in
resolving over 5&6\0&31 o far\ 2y x
/\ \ -

4  Budget 2013/&35’9\!!&{ d $4 msmoh\be@ear ongoing for the Ministry to continue resolving
historic ¢ a\rnsQ/a rate Rf 100 peryear.

5 v og/bf\faz\?\h)s) toric claims has developed and there are risks associated with
S?i olw @afms Over 500 of that backlog are claims that are represented by
law ﬂ?\m\OQ per Legal. The remaining 410 are claims that have been brought
</ i;esﬁy/to thﬁ(&ﬂm ﬁ*tr >

NN
8 \Fﬁe pr@&ﬁbus\mféter for Social Development, Hon Pauia Bennett, in consultation with the
Attorn@&/@eh&ai approved the Two Path Approach as a means of resolvi ving the backlog of
ctafﬁs;\and contributing to the goal of settling all historic claims by December 2020.

/ Two Path Approach offers claimants a choice of how their claim can be settled. They
choose an accelerated settlement based on the claim falling within one of six pre-defined
\eé)egone': of increasing severity of abuse. This requires only a brief assessment of the claim
and therefore a much faster resolution. Alternatively, claimants can choose for their claim to
remain {o be assessed using the current process of investigation and assessment of the claim

and a personaity tailored acknowledgement, apoiogy and payment as appropriate in
recoghition of abuse.

8  The Ministry has been progressing the implementation of the Two Path Approach to the 921
backlogged claims. This has included consutting with Cooper Legal on applving the Two Path



Approach to the claims represented by them. The Ministry is still negotiating with Cooper
Legal on an approach to implement the Two Path Approach for its clients. The Ministry is
implementing the Two Path Approach for the other 410 direct claimants. Funding currently
available would not allow the Ministry to make good faith offers to that number of claimants.

9  ltis proposed to bring forward a total of $26 million from outyear historic claims funding
(2020721 to 2026/27) to meet the costs involved in settling the backlog of claims.
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10 Some children and young people who were placed in the care of the SEa%e\s\gfgered aby . e <“)

and neglect at the hands of staff members and caregivers, or We%@:ﬁgfw@e harnfed asa

result of faiiures by State agencies. Some of these people ha% \rﬁ\acﬁ&gnd are m ?hg@aims
against the Attorney-General on behalf of the Ministries of Education, Healthand S cial
Development. If the person making the claim was in care /\\‘E&Bre 1993 it %wg}eé:mgd tS as an
historic claim. R \@/\> /::}\\ffg
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11 These claims had been dealt with through the Hégh{.‘\.&/)‘ﬁg ‘ in time and
money. To recognise the legitimacy of these Claims-andfesolve 4 R}j’&é« ay that is
beneficial both for the claimant and for govemm@ ﬁe\fmw}a’gﬁ Es?m"y: Claims Litigation

Strategy was approved by Cabinet in 2008 [POL(D8).08 ref rs). That strategy was

reconfirmed by joint Ministers and the Attorney-Getieral in Yanliary 2011 [Crown Law Report
SOL115/2169 refers]. QDN \ﬁ(ﬂ
o~ S \\ NP4 . \\\\\ \
. . N \> ) ¢ \\x\\ N
12 The Litigation Strategy has three prov@s@»;/ NN
T S TN\
12.1 agencies will seek to rgs(;&eg} vances ,:/;éa;ﬁy\/én@ directly with an individual to the extent
practicable SN, SOV
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12.2 the C ill encea };(uf//{é; vt /?nenaa)a/ lai
. e Lrown will 23] 1 us ciaims
(/f/\g\/ %té\\/< //

12.3 claims that &Q?Sé)ge{ fo a@é\}@ﬁe\armg because they cannot be resolved will be
defende/g : \‘O/\:\)’ NS
SN <\ NN
13 Between * \8@@&1‘}/2004 and Eﬁﬁctober 2014, 1,633 historic claims have been made
against the M{@&t?y. O(tﬁgse ~563 have been resolved leaving 1,070 still outstanding. New
historic-claims continue to.be réceived sach year, but an analysis of the trend in volumes of
cia;{@bé&@g receivéd\@;ﬁmp\iéted by the Economics and Strategy Group Ltd in 2013 forecasts
,tt@a{a/\,st/\ dily dé\b&r\aihg&xﬁmbef of claims will be made over coming years. The significant
//@wé@‘éﬁﬂﬁa e 'matéd@/be an additional 500 ~ are expected to be received between 2014 and
\\Q@@f in /totzﬁgmféfore, it is expected that an estimated 1,500 claims will require resolution
wver th%&ém}{zg;‘s& years.
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14 W%@@h@{i\ﬁmr&sw has committed to resolving those claims by 31 December 2020, the
\f;izig/ibiiity)of further claims being made through the Courts from 2021 onwards cannot be
.,dis§c§gntedA it will not be until 2050 that, through natural attrition of the ageing population of

e

/ @%ﬁbié claimants, no further pre 1993 claims will be raceived.
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The historic claims process is innovative and cost effective, but time consuming

15 The Ministry's alternative dispute resolution approach to historic claims is innovative, world
leading and very cost effective. Through efficiencies in process, the Ministry has continually
reduced the cost to bring a claim to resolution to an average per claim cost of $37,700
(including settlement payment). This compares with an average cost of $3640,000 (excluding
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any settlement payment) to take a singie claim to High Court trial. Itis a high quality,
personalised approach which achieves enduring resolution both for many of those who
suffered abuse while in state care as children, and for the Crown. Consequently over the past
4 years the number of claims filed in the High Court has reduced dramatically from 73 percent
of all claims made to 13 percent while the number brought to the Ministry for resolution
directly with the claimant has increased proportionately.
16 The Ministry's alternative dispute resolution approach involves meeting directly with the Ve
claimant to hear their story and the way their care experience has adversely impacted on th LN
life. A thorough examination of their claim e then carried out which inctc@éﬁéﬁ‘% detailed — \\ ‘\2
assessment of the social work practice. A further meeting is held witmm?\é\gfé‘rﬁfant to qupom A
on the investigation findings, any identified failures are acknowled ed\ﬁng\a?\n/ersqna\t ép\ala)g&
made. If appropriate an ex gratia or settlement payment is mad)e/;i%long/\wﬁﬁ a writ en.apalogy
from the Chief Executive of the Ministry. This approach earned-the Ministry, and its historic
claims partners, the Prime Minister's Award for Public Sery}zefxcéﬁénce in@'je\QO’iR/ IPANZ

awards. DO ™D
<\\ . /\\ 7 /A\\\\\ N
klog of claims has buil th ¢ f/ s )
A backlog of claims has built up over the past ’ -
g P pastiowtyeas’ )
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17 A conseguence of the Ministry's alternative disg/ﬁ{e resolution, 4; ;’&@5@& is that it is lengthy
and time consuming. While claims have bed \FeSo d at a-steadilyincreasing rate over the
past six years and are now averaging 1 /16/\\,\ \z;;r? an avéﬁgﬁ%some 213 new claims have
been received each year over the samé period, The difference batween the received and
resolved numbers has resulted in a &%Qk%;)o?’gzﬁl ouist dﬁ;\g\ claims that have been
received before 28 February 2014, wi%@;{g‘ of ihﬁm\\b\gii: nore than three years old and a
number being 10 years old. O

/\\\,\\ ,r\\\\\j \/ 4

18  Of the backiog, 283 are pmz;ae}dmg that iz e\?\:\)??a@ﬂ!ed in the High Court and aimost all of

these are represented gy\s(vem on la ivuga per Legal. The remainder are claims that

have bsen brought dﬁgc;ﬁto?tﬁe/ Ministry, of which 228 are also represented by Cooper Legal.
Nt <
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18 That backlog an th \gsﬁ;gquequg?ﬁ“‘ of claims carries with it a number of risks, for
example: joss.of confidence 8{!{1 Eﬁngfe process; the potential of a renewed call for a
public enq;ﬁ%@to b&sforic claims;claimants looking to the Courts for resolution. albeit costly
and time cbqst{m( g, of an alternative process being called for either by the Courts or through
pub!icminioﬁ\arﬁres Ire. Itis therefore in the interests of claimants, the Ministry and the
Cr/cy«?ﬁ?a{ihé%e claims-to e résolved as expeditiously as possible. '
SN v
20 Analysis of the qi/atims\réceived to date and future modelling suggests that there will be 2
O s redu;z%r{ in'the number of claims received over the next five years. If the backlog can
Be addre infidw and outflow of claims can b d
\Be ,\ss\é@U and outflow ims can be managed.

NN
Efficienc: ‘ﬁﬁa@é been made to speed up the resolution process
SN

21 /_Q\(eli/’{he past three years the Ministry has instituted a number of efficiencies in process which
/ rhaye\ sulted in an almost 30 percent increase in the number of claims closed at no exira
‘\Q\ gg\iywimstraﬁve cost. These include a more focussed case review process, an enhanced
“~workload management systemn and the provision of more support services to those staff
investigating the claims. On their own however, they are not enough to address the backlog
of claims within an acceptable fimeframe
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A Two Path Approach has been established to offer claimants a choice and to speed
up the resolution of claims to reach the goal of clearance by 2020

22 in September 2013 the Ministry provided the then Minister for Social Development, Hon Paula
Bennett, with options to resolve all historic claims of abuse by 31 December 2020 and to
address the backiog of claims that had developed. In consultation with the Attorney-General
Hon Bennett:

¢ approved further development of the preferred option, the Two Path /j\g;/éﬁtgach

>
AN
/\\'/// ™ o h
« directed the Ministry to negotiate agreement with Cooper Legal on(ﬂ#eﬁ\;h/cs/@ath Q(
Approach SOVANY A N0
SO < N
AN D
e directed the Ministry to report back on the outcome of thoée“ﬁe@qﬁaﬁcns{gnd a yi;S@ on
the financial implications of implementation. o~ v O\ v
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23  In February 2014 the Ministry reported to Hon Bennett; {i\th/é;ﬁrgding /“\h@&\mns for bringing
t@%ﬁp@’f’wc Pa r\mcpss Hon Bennett

historic claims to an end by 2020 including impiem% S
supported the Two Path Approach, agreed in pripei a-Budget 2014 bid of 326 million, but
pp pp g princtp E 9 /\\0\\\#
- \

requested that the bid be delayed for 12 monm\é< \)> e
Q0 -z :

24 The Two Path Approach offers c%aimam&mﬁai\ce‘@f how QIF\GLBIM\ can be settled. They
can choose an Accelerated Settlementdased.orrthe claim Hing-within one of six pre-defined
categories of increasing severity of abuse “The Acgﬁgﬁd\\s&tﬂement requires only a brief
assessment of the claim and therefore & ionificantly fas

| t ‘g\f“ésoiuﬁon, The category
definitions and settiement amourts.are based §o)/egy)\c\>\ﬁj§1\e outcomes and range of settlement
ST N N . .,

paymenis made to those 500<g:¥arm\§s resolved m‘dém}o ensure as much as possibie, equity

between past and current cfaims "/ (~ RN

\/\ /\// / p /~> 4 L\

25  Aliernatively, Ciaimaztsquin\é% Ose f(oré\fga?r\@mr» to be assessed using the current process of

nvestigation and as éas ent of th ,\siéim/and a personally tailored acknowledgement,

apology and pay en‘tT@e;zﬁogni}:ﬁoﬁgﬁ\é@use.
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268 This appro/a@b?wiﬁ\n{ean that g\s\i\g{niﬁ/;ant number of the backlog of claims will be setiled
faster. Whﬁ\é\/f}?fé/@\Y@:’&Q@ settlement amount will largely remain unchanged, the processing
cost per ciaim\g@n/ be s@»{{gca@y reduced down from $17,700 to approximately $5,000.

e’ \ N > I AN N

27 Tp/e/[xf@?s}g//&aas be(em\\;img\r‘essmg the implementation of the Two Path Approach to the 921

) /ha\s}ﬂgg@d clairs. ‘?\Qns/ has included consulting with Cooper Legal on applying the Two Path

/@Qp?\&aéh to (%h’e%‘iai\m) ‘represented by them. The Ministry is still negotiating with Cooper

AN lkegal on an(appre ach to implement the Two Path Approach for its clients. The Ministry is

i piemgﬁi\%@i@’ pproach for the other 410 direct claimants Funding currently available
wouig/gné/é@\fkdy the Ministry to make good faith offers to that number of claimants.
/;\ m\\ S ‘\//

Financialimplications: earlier resolution of historic claims means the funding must
b; {/,ﬁ;ﬁx@@down sooner

N )
zé\\jﬁz{dget 2013 approved $16 million for the continued resolution of historic claims over the four
years to 30 June 2017 and $4 million per year for outyears [CAB Min (13) 12/6 (24) refers],
This was premised on resolving 100 claims per vear at a total cost (including settlement
payment) of $40,000 per claim reflecting the actual historic claims costs at that date (recent
efficiencies and increased throughput of resolved claims has reduced the average per claim
cost to $37,700). It also recognised that any significant increase in the number of settiements
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made in any year would reguire additional Hunding, Funding of $4 million per year would
mean that the resolution of all historic claims could not be completed until 2026/27.

29 Implementing the Two Path Approach alongside continued resolution of claims using the
normal historic claims process will enable 530 claims to be resolved in the 2014/15 year -
410 of the backlogged claims and 120 current claims Further, through applying the Two Path

Approach to the remaining 500 backlogged claims the Ministry anticipates resolving up to 630
claims in the 2015/16.

/ /
30  To meet the settlement costs arising from a significantly larger number being se&}ed\ N
in the current year and in 2015/16, and to enable the ongoing resmunqhxaf v;s with th”
goal of completing all claims by 31 December 2020, Cabinet apg:«roch&/s% 1t to brsn@\\ ) Y
forward a total of $28 million into the years 2014!15 201518 an /20\16& rom thie *yeafs"
2020/21 to 2026/27. AN ) i
\\> N \)

31 By 2018 the Ministry will be abie to accurately identify th ;ewﬁammg num@m\i\h toric claims
that require completion by the end of 2020 and \f\me’d’:@nr> O{T{z”{ any a&d&r@g@f funding is
required to do so. If necessary, a final budget bid W;rﬁb/ef ma@e in Buééét?(}%/

. / /\ \ / /<\\
Consultation Q\\\ </
32 The Treasury and Crown Law Office have\béﬁ\@hsulted ip\thevgrgparahom of this paper,
and the Ministries of Education and Health and the Deparm \er{f of Internal Affairs have been
informed. Treasury and Crown Lamemd §F\fﬁe TWS\R\&tQ\%proach as a means of

effectively addressing historic claims, a{l"‘ Treast % g ys the brining forward of funding to

enable settlement of ciaims. /? . . &//\ N
//\ /
— x

x/ /
Human rights lmpimauang . / > N/ ( (N
\

33  The continued resol z(&on ‘&T‘Nsé)ric oti_[i is cor}srstent with New Zealand'’s obligations under
the United Natio Comz@@ifon again Sinst brture and Other Cruel, inhuman or Degrading

Treatment or Pu !st;menf to prcﬁwd?jas}ﬁ and effective remedrﬂs 1o peopie who have
expenencmg@uch \aizruse AN
Ve /) /\\, > \\\\/\\/

Legisl atwe\smpmﬁans N2,

/ \\ . \\/
34 N@@ \:v S
NG ¥

@en@e&mp\w&aﬁanﬁ

3(6/ Na\t %Dhcable

~

Dssabahty perspective

37  Not applicable.
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Publicity

38 No public communications are planned, but officials will be communicating with Cooper Legal.

Recommendations
39  ltis recommended that the Committee )
i’
1 endorse the Two Path Approach to support the goal of the Crown sfe<t/ﬁ}99 historic c§énﬁ \\
AN
by December 2020 7 PN
\ \ ( |
2 note that implementing the Two Path Approach will allow th ‘&r?ﬁ N offer it m /

resoiution of historic claims, reduce the fiscal risk fo the ah addrmss canf
backlog of historic claims & X

3 note that implementing the Two Path Approach to tﬁevb/a@og of oiam?vwli/?esutt ina
significantly larger than normal number of claim ‘being ‘settled within, he2014/15 and
2015/16 years thereby exceeding current fund g/gz)(ff{i;a\f)ie f tinose)/ ars

4 note that total funding of up to $50 mt!¥tomt§re¢;u;red to @s/g(ve\aﬁ historic claims by
December 2020 V
2 \ N
5  agree fo bring forward a total of $26 Tfan mto the’ \1 /2?{14/15, 2015/16 and 2016/17
from the years 2020/21 to 2026/27 to\enable the )\gémaﬂon of the Two Path
Approach and the ongoing resoéa&éw/ﬁf o a/xms\\\\>\’
//‘\ ™ // ) L\\\)
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<« 5 ) N AGREE / DISAGREE

D
vl
6 approve the foiéowmg% anges o (ogg%tons to give effect to the decision in
recommendatio éb& w;th ding impact on the operatin balance;
ad Coai 9

< 5:/ -~ AN\ AGREE / DISAGREE
A \> ~ N\. __$m - increase/(decrease) |
|Vote Social Dewéi@pgxep\; Y 2014M5]  2015M6) 2016/17|  2017/18] 201818
Minister for Soc:éf\ﬁe@fopmgm ! : | |
. \ N / | ' |
Depamﬁ ?X%put Expenss \ 12,000 13.000 1,000 - -
Carean ection Se/%ce | | f i ‘
. \ ) + -
(f fj@‘{\ WE”UW Wm 2019/20  2020/21 | 2021/22 | 2022025 | 2023724
AN \\,/
O {>\\:\\\\\/ | "] (4000)[  (4000)]  (4000)  (4.000)
LN | | | |
/Q/ N 2024/25 | 2025/26 | 2028/27 &
LV L outyears !
/’/»:\\ \\\ \\\/ i : [
K/\ Y)Y (4.000)  (4.000)]  (2.000)
N 1 ; !

Sm - increase/(decrease) |

H i i T T al
i 2014118 201 5’16( 2(}16:"3?T 201718 23?81‘?9; 2019/20 202021 &
; , Outvears }

Total Operating L 12,000 13.000 1.000 . . - {4.000)




7 agree that the proposed changes to appropriations above be included in the 2014/15
Supplementary Estimates that, in the interim, the increase be met from Imprest Supply

AGREE | DISAGREE

8 agree to carry forward any unspent money to the following fiscal years, and

AGREE / DISAGREE

//,/ A
Y  note the funding profile for the resolution of historic claims thmug%@{Z@QQ. Whil re\\\
is & possibility of additional claims being made after that date t’n&;z\\@ﬁi ‘fn(@h// be s(n_éi% i
number and be managed fram within basaline. /\\V{/\\ e N\
SN S
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$m 2014/15 | 2015/16 | 2016/17 *&fmwm NO2018/40 | 2019720
| | 20984 82
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r Resolution of historic claims of abuse 16.000 17.000 By h . Dﬂ\\ N 4.000 4.000
| SN [ \W\/ z ;
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Hon Anne Tolley TN S L\V
Minister for Social Development /f\(\\ \)> \V/ N
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